




It is important to note that certain element fields coded as
“optional” or “situational” may be required to be includ-
ed in specific situations.  For example, a claimant’s
social security number (coded as “situational”) becomes
mandatory if his/her HICN number is not provided, and
vice versa. Thus, it is imperative that the data elements
fields are reviewed in their entirety as specifically out-
lined in CMS’ “Supporting Statement.” 10

Confidentiality matters

CMS states the following regarding confidentiality
matters:

Laws, regulations and guidance associated with
the Health Insurance Portability Act (HIPAA)
and the Privacy Act will apply to any information
collected by CMS for purposes of this program

CMS to hold listening/outreach sessions

CMS has advised that it will be holding additional listening
sessions with affected groups and expects to hold “open
door” forum calls.  Furthermore, CMS has established an
e-mail link for interested parties to sign up to receive e-mail
alerts when CMS updates its informational website. The
link is www.cms.hhs.gov/MandatoryInsRep/ .11

Implementation costs & other matters 

CMS estimates annual maintenance and support costs at
$8 million per year regarding the proposed procedures to
enforce Section 111 of the MMSEA.12 CMS does not
intend on publishing or tabulating the information col-
lected for statistical use.13

II.  Definitions & Reporting Requirements

CMS’ “Supporting Statement” also defines several key
terms and phrases regarding the responsibility of “appli-
cable plans” to report the information as required under
Section 111 of the MMSEA.14

The following is a direct outline of the terms and phras-
es as defined by CMS in its “Supporting Statement”15:
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LIABILITY INSURANCE (INCLUDING SELF-
INSURANCE), NO-FAULT INSURANCE, AND
WORKERS’COMPENSATION (42 U.S.C. 1395y(b)(8) —

INSURER: 

For purposes of the reporting requirements for 42 U.S.C.
1395y(b)(8), a liability insurer (except for self-insur-
ance) or a no-fault insurer is an entity that, in return for
the receipt of a premium, assumes the obligation to pay
claims described in the insurance contract and assumes
the financial risk associated with such payments. The
insurer may or may not assume responsibility for claims
processing; however, the insurer has the responsibility
for the reporting requirements at 42 U.S.C. 1395y(b)(8)
regardless of whether it uses another entity for claim pro-
cessing. 

CLAIMANT: 

For purposes of the reporting requirements at 42 U.S.C.
1395y(b)(8), “claimant” includes: 1) an individual filing
a claim directly against the applicable plan, 2) an individ-
ual filing a claim against an individual or entity insured
or covered by the applicable plan, or 3) an individual
whose illness, injury, incident, or accident is/was at issue
in “1)” or “2)”. 

APPLICABLE PLAN: 

For purposes of the reporting requirements at 42 U.S.C.
1395y(b)(8), the “applicable plan” as defined in subsec-
tion (8)((F) has the responsibility for the reporting
requirements at 42 U.S.C. 1395y(b)(8). For workers’
compensation information this would be the Federal
agency, the State agency, or self-insured employer or the
employer’s insurer.

NO-FAULT INSURANCE: 

Trade associations for liability insurance, no-fault insur-
ance and workers’ compensation have indicated that the
industry’s definition of no-fault insurance is narrower
than CMS’ definition. For purposes of the reporting
requirements at 42 U.S.C. 1395y(b)(8), the definition of
no-fault insurance found at 42 C.F.R. 411.50 is controlling. 



LIABILITY SELF-INSURANCE: 

42 U.S.C. 1395y(b)(2)(A) provides that an entity that
engages in a business, trade or profession shall be
deemed to have a self-insured plan if it carries its own
risk (whether by a failure to obtain insurance, or other-
wise) in whole or in part. Self-insurance or deemed self-
insurance can be demonstrated by a settlement, judg-
ment, award, or other payment to satisfy an alleged claim
(including any deductible or co-pay on a liability insur-
ance, no-fault insurance, or workers’ compensation law
or plan) for a business, trade or profession. See also 42
C.F.R. 411.50. 

SPECIAL CONSIDERATIONS WHERE LIABILITY
SELF-INSURANCE WHICH IS A DEDUCTIBLE
OR CO-PAYMENT FOR LIABILITY INSURANCE,
NO-FAULT INSURANCE, OR WORKERS’ COM-
PENSATION IS PAID TO THE INSURER OR
WORKERS’ COMPENSATION ENTITY FOR DIS-
TRIBUTION (RATHER THAN DIRECTLY TO
THE CLAIMANT): 

As indicated in the definition of “liability self-insur-
ance,” such deductibles and co-payments constitute lia-
bility self-insurance, and require reporting by the self-
insured entities. However, in order to avoid two entities
reporting with possible confusion where the deductibles
and/or co-payments are physically being paid by the
insurer or its TPA, CMS is considering requiring such
deductibles and co-payments to be reported as part of the
insurer or TPA’s report. CMS specifically seeks com-
ments on this approach. If this approach is not adopted,
both entities will have to report in this situation.
Regardless of the final decision on this approach, CMS
may need to add a few additional data elements (in the
form of a question or otherwise) so that it will clearly be
able to identify such situations. 

WORKERS’ COMPENSATION LAW OR PLAN 

For purposes of the reporting requirements at 42 U.S.C.
1395y(b)(8), a workers’ compensation law or plan means
a law or program administered by a State (defined to
include commonwealths, territories and possessions of
the United States) or the United States to provide com-
pensation to workers for work-related injuries and/or ill-
nesses. The term includes a similar compensation plan
established by an employer that is funded by such
employer directly or indirectly through an insurer to pro-
vide compensation to a worker of such employer for a
work-related injury or illness. Where such a plan is

directly funded by the employer, the employer has the
responsibility for the reporting requirements at 42 U.S.C.
1395y(b)(8). Where such a plan is indirectly funded by
the employer, the insurer has the responsibility for the
reporting requirements at 42 U.S.C. 1395y(b)(8). 

USE OF AGENTS FOR PURPOSES OF THE
REPORTING REQUIREMENTS AT 42 U.S.C.
1395y(b)(8): 

Agents may submit reports on behalf of: 

• Insurers for no-fault or liability insurance 
• Self-insured entities for liability insurance 
• Workers’ compensation laws or plans 

Accountability for submitting the reports in the manner
and form stipulated by the Secretary and the accuracy of
the submitted information continues to rest with each of
the above-named entities. TPAs of any type (including
TPAs as defined for purposes of the reporting require-
ments at 42 U.S.C. 1395y(b)(7) for GHP arrangements)
have no reporting responsibilities for purposes of the
reporting requirements at 42 U.S.C. 1395y(b)(8) for lia-
bility insurance (including self-insurance), no-fault
insurance, or workers’ compensation. Where an entity
reports on behalf of another entity required to report
under 42 U.S.C. 1395y(b)(8), it is doing so as an agent of
the second entity. CMS will provide information on the
format and method of identifying agents for reporting
purposes.

Conclusion

Through the release of the proposed guidelines as dis-
cussed above, CMS has taken major strides in providing
the industry with the framework it intends to implement
to enforce the notice and reporting requirements of
Section 111 of the MMSEA.  It is important to keep in
mind that these remain “proposals” at this time, and there
is the chance that CMS could decide to modify same
after it reviews the comments and questions it is likely to
receive from the industry and other interested parties.
Moreover, it will be necessary for the industry to regular-
ly consult CMS’ dedicated website to determine if addi-
tional procedures and policies are announced.
Notwithstanding, the released proposals and related
information should serve to assist all primary payers in
their continuing efforts to develop the internal workflows
and processes to comply with Section 111 of the
MMSEA. 
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Endnotes
1 The full name of this document is the Supporting Statement For The Medicare Secondary (MSP) Mandatory Insurer Reporting

Requirements of Section 111 Of The Medicare, Medicaid, and SCHIP Extension Act of 2007 (MMSEA)(P.L. 110-173). 

2 Information retrieved from http://www.cms.hhs.gov/PaperworkReductionActof1995.

3 Id. 

4 73 Fed. Reg. at 45013.

5 It should be noted that Section 111(7) of the MMSEA contains requirements regarding group health plans which are treated sepa-
rately. This article does not address the requirements of group health plans under Section 111, nor the proposals and  information
recently released by CMS relating to such plans.  

6 For in depth analysis of Section 111 of the MMSEA, please see the author’s article entitled Just In Time For The New Year…
New Amendments To The Medicare Secondary Payer Statute, NuQuest/Bridge Pointe “Settlement News,” January 2008. This
article can be obtained by logging onto www.NQBP.com (select “Resource Library” and then choose “Newsletters”).   

It is important to note that the information just released by CMS (as discussed in this present article) serves to clarify certain
unknown aspects of Section 111 as more specifically referenced therein. By way of note, in his January article the author refers
to Section 111 of the MMSEA as “Senate Bill 2499” which was part of the title of the underlying legislation and a common
manner in which said legislation was referred to at that time.  In this present article, this author uses the phrase “Section 111 of
the MMSEA” as this is how CMS references said section in the proposed guidelines contained in the Federal Register and
“Supporting Statement.”

7 73 Fed. Reg. at 45014.

8 CMS’ “Supporting Statement” at p. 5 (Section 2 – Information Users) and p. 6 (Section 5 – Small Business).

9 CMS’ “Supporting Statement” at p. 6 (Section 6 – Collection Frequency).

10 CMS’ “Supporting Statement” at p. 18-20 (Non-GHP Data Elements Input File).

11 CMS’ “Supporting Statement” at p. 7 (Section 8 – Federal Register Notice/Outside Consultation). 
.
12 CMS’ “Supporting Statement” at p. 11 (Section 14 – Cost to Federal Government).

13 CMS’ “Supporting Statement” at p. 11 (Section 16 – Publication and Tabulation)

14 CMS’ “Supporting Statement” at p. 13-15.  

15 CMS’ “Supporting Statement” at p. 13-15
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