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I t appears that the recent passage of Senate Bill 2499
(entitled the “Medicare, Medicaid, and SCHIP

Extension Act of 2007”) has rung the “alarm bell” for the
liability industry as carriers and other parties suddenly
scramble to address the issue of Medicare compliance.
While Senate Bill 2499 has certainly sent shock waves
through the entire claims industry, the new legislation
appears to have struck a particular chord in the liability
setting.

This amendment to the Medicare Secondary Payer
Statute (MSP) is the latest salvo in Medicare’s campaign
to strengthen its rights against all primary payers. In
2001, the Centers for Medicare and Medicaid Services
(CMS) released the “Patel Memo” setting the stage for
Medicare to take a more involved role in the workers’
compensation (WC) arena.1 Through the Patel Memo,
CMS introduced the Medicare Set-Aside (MSA)
arrangement as the recommended vehicle for WC pri-
mary payers to protect Medicare’s “future interests” in
WC settlements. CMS has since released eight addition-
al memos further solidifying and expanding the MSA
concept in WC cases. In addition, CMS has increased
enforcement activities regarding conditional payment
reimbursement in WC cases.

With the passage of Senate Bill 2499,Medicare is now
poised to play a greater role in liability cases. This has
given rise for concern (and rightfully so) in most quarters
of the liability arena. As may be expected, there are still
some pockets of resistance toward what is viewed as
Medicare’s unwarranted “interference” into liability
claims. However, this later view is not only inaccurate,
but a potential recipe for disaster.

The reality of the situation is that Congress invited
Medicare to the party over 25 years ago through the
MSP. It has taken that long for the insurance industry to
realize that Medicare was indeed on the guest list, and,
ironically, that long for Medicare to figure out how to
find the front door. While Medicare may have not made
a “perfect ten” entrance, make no mistake — Medicare
has arrived. Thus, consideration of Medicare’s interests
should certainly be on the radar ofall primary payers –
including liability primary payers.

This article focuses on (a) the current obligations of lia-
bility primary payers under the MSP, (b) the impact of
the forthcoming requirements under Senate Bill 2499,
and (c) the issue of Medicare’s “future interests” and lia-
bility cases – that vexing question ofwhether MSA
arrangements are applicable in liability settlements.

I. Liability Primary Payers Are Required to
Reimburse Medicare For Conditional Payments

To start, it is necessary to dispel any notion that the
MSP does not apply in the liability context.

Under the MSP, a “primary plan” includes“an automo-
bile or liability insurance policy or plan (including a
self-insured plan) or no fault insurance… An entity that
engages in a business, trade or profession shall be
deemed to have a self-insured plan if it carries its own
risk (whether by a failure to obtain insurance, or other-
wise) in whole or in part.”2

Several forms of insurance fall under the umbrella of
“liability insurance” including, but not limited to,
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