Liability Cases &
Medicare Compliance

Understanding
How The
Medicare Secondary
Payer Statute
Applies to Liability
Primary Payers

2499 (entitled the “Medicare, Medicaid, and

SCHIP Extension Act of 2007”) has rung the
“alarm bell” for the liability industry as carriers and
other parties suddenly scramble to address the issue of
Medicare compliance. While Senate Bill 2499 has
certainly sent shock waves through the entire claims
industry, the new legislation appears to have struck a
particular chord in the liability setting.

I t appears that the recent passage of Senate Bill

This amendment to the Medicare Secondary Payer
Statute (MSP) is the latest salvo in Medicare’s cam-
paign to strengthen its rights against all primary pay-
ers. In 2001, the Centers for Medicare and Medicaid
Services (CMS) released the “Patel Memo” setting the
stage for Medicare to take a more involved role in the
workers’ compensation (WC) arena.! Through the
Patel Memo, CMS introduced the Medicare Set-Aside
(MSA) arrangement as the recommended vehicle for
WC primary payers to protect Medicare’s “future
interests” in WC settlements. CMS has since released
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eight additional memos further solidifying and
expanding the MSA concept in WC cases. In addition,
CMS has increased enforcement activities regarding
conditional payment reimbursement in WC cases.

With the passage of Senate Bill 2499, Medicare is now
poised to play a greater role in liability cases. This has
given rise for concern (and rightfully so) in most quar-
ters of the liability arena. As may be expected, there
are still some pockets of resistance toward what is
viewed as Medicare’s unwarranted “interference” into
liability claims. However, this later view is not only
inaccurate, but a potential recipe for disaster.

The reality of the situation is that Congress invited
Medicare to the party over 25 years ago through the
MSP. It has taken that long for the insurance industry
to realize that Medicare was indeed on the guest list,
and, ironically, that long for Medicare to figure out
how to find the front door. While Medicare may have
not made a “perfect ten” entrance, make no mistake —
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related to his/her treatment in the event CMS
requests same at a later date.

Include settlement language addressing all
Medicare related matters

It is important to assure that the settlement
agreement contains provisions reflecting that
the parties have taken Medicare’s interests
into account. The settlement agreement
should be drafted by legal counsel experi-
enced in Medicare compliance. In the gener-
al sense, the agreement should include lan-
guage showing that the parties reached the
underlying settlement in compliance with the
MSP. More specifically, provisions address-
ing the issues of future medicals, conditional
payments and indemnification should be
included.

There is no guarantee that CMS will accept either
option outlined above or other possible approaches to
the issue. Nonetheless, given the lack of guidance in
the area the outlined approaches would appear to be
reasonable under the circumstances. Of course, the
industry will need to stay vigilant for any subsequent
amendments to the MSP or CMS policy statements on
the issue.
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Conclusion

The issue of Medicare compliance for liability primary
payers (as is the case with all other primary payers) is
really a two pronged concept. In the first right, liabil-
ity primary payers have a well established obligation to
reimburse conditional payments. This obligation exists
today and has for the better part of the past two
decades.

The new and significant area that must be
addressed involves consideration of Medicare’s future
interests. Liability primary payers must recognize the
realities and challenges on both fronts and should
develop the practical workflows and related proce-
dures to assure proper compliance with the MSP.
Hovering above the industry as it wrestles with these
considerations is Senate Bill 2499 — which squarely
places all primary payers in Medicare’s bull’s eye.
Granted, not every aspect of the MSP or Medicare
compliance is necessarily clear. However, what is
clear is that failure to consider Medicare’s interests as
part of the claims handling and settlement process
could have significant negative ramifications.
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