
less of whether or not ther e is a determination or
admission of liability).”4 (Section 111(a)(8)(C)).

As one will note, the exact time period within which
to provide said notice is not really stated.  On the
one hand, the triggering events from which notice
must be given are expressly stated, to wit, the infor-
mation must be reported after the claim is resolved
via a settlement, judgment, award, or other payment
(regardless of whether or not there is a determina-
tion or admission of liability). However, what is
unknown at this time is actually when notice must
be given after one of these events occurs.  Again, the
legislation leaves it up to the Secretary to establish
the exact time period within which said notice must
be provided.

It is interesting to note that while it appears necessary
to determine Medicare entitlement in all cases
whether or not same are resolved, a literal reading of
Section 111(a)(8)(C) could be interpreted to indicate
that the need to actually notify Medicarewould only
arise after the claim is resolved.  It is unknown at this
time whether the Secretary will share this interpreta-
tion or whether he will also require that notice be given
in unresolved claims.

What Are The Penalties For 
Non-Compliance?

Failure to comply with the provisions discussed
above can result in substantial penalties for primary
payers.  In particular, primary payers failing to com-
ply with the above provisions “shall be subject to a
civil money penalty of $1,000 for each day of non-
compliance with respect to each claimant” in addi-
tion to any other applicable penalties at law. (Section
111(a)(8)(E)(i)).  

When Are The New Provisions
Effective?  

The amendments discussed above are effective as of
July 1, 2009 (Section 111(a)(8)(A)).
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Let’s look at each requirement in turn:

With regard to “identifying” claimants entitled to
Medicare, the legislation provides that it is necessary
to “determine whether a claimant (including an indi-
vidual whose claim is unresolved) is entitled to ben-
efits under the program under this title on any basis.”
(Section 111(a)(8)(A)(i)).  Based on this section, it
would appear necessary to determine Medicare enti-
tlement in all cases, whether or not the case has
resolved.  

If it is determined that the claimant is in fact entitled
to Medicare, then certain information must be
reported to Medicare “in a form and manner
(including frequency) specified by the Secretary.” 3

(Section 111(a)(8)(A)(ii)).

In terms of “what” information needs to be reported,
the legislation states that notice should include the
“identity of the claimant” as well as such other infor-
mation deemed necessary by the Secretary “to
enable the Secretary to make an appropriate deter-
mination concerning coordination of benefits,
including any applicable recovery claim.”
(Section 111(a)(8)(B)(ii)).

Thus, at this time the only information known to be
required is the actual identity of the claimant.  Any
additional information that may be required will be
announced by the Secretary.  In this regard, it is rea-
sonable to assume that the Secretary will likely
request other pertinent information to assist in
obtaining a better understanding of the claim such as
the case type, primary payer information, claimant’s
birth date and address, compensable injuries, appli-
cable diagnostic codes and other related informa-
tion. 

The next question becomes “when” must a primary
payer actually notify Medicare once it has been
determined that a claimant is entitled to Medicare?
The legislation provides that the required informa-
tion must be submitted “within a time specified by
the Secretary after the claim is resolved through set-
tlement, judgment, award, or other payment (regard-

3 The term “Secretary” as contained in the legislation refers to the Secretary of Health and Human Services.  

4 The language contained in the parenthetical is important as it indicates that these provisions also apply in the context of denied or 
disputed claims.  On another note, the new legislation does not define the term “other payment” as referenced in this section.  
Thus, it is unknown what Medicare may consider this concept to include. 
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The current information required includes:

Beneficiary’s full name 
Date of Birth 
Description of Injury and ICD-9 Code(s) 
Health Insurance Claim Number (HICN), and 
one additional piece of information such as SSN,
address, effective date(s), whether the individual
has Part A and/or Part B coverage

A request for a conditional payment worksheet
should be made by contacting the Medicare
Secondary Payer Recovery Contractor (MSPRC) via
telephone at 1-866-677-7220; or in writing at:
MSPRC, P.O. Box 33831, Detroit, MI 48232-3831.
This will provide an idea as to the claimed amount of
conditional payments. Once the claim settles, a copy
of the approved settlement agreement should be for-
warded to the MSPRC along with a request for a final
conditional payment demand. 

Now, it is unknown whether the current process
noted immediately above will change as of July 1,
2009 once the Secretary issues his announcements
regarding what information will be required and the
time frame in which same will need to be reported,
per the new legislation. 

Putting It All Together – 
Practical Considerations
Now that the key features of the new legislation have
been highlighted, let’s take a step back to place it all
into perspective in the overall context of MSP com-
pliance. 

It is important to note that the obligation of primary
payers to reimburse Medicare for conditional pay-
ments has long existed and currently exists under
the MSP.  The obligation of workers’ compensation
carriers to reimburse conditional payments dates
back to the inception of the Medicare program in
1965.  This obligation was extended to the liability
and no fault arenas in the 1980’s.  

Thus, the “need” to determine a claimant’s Medicare
status in order to address the issue of conditional
payment reimbursement is a practice that should be
currently employed as part of normal claims han-
dling.  In this sense, the new legislation does not
really introduce a new concept.  What the new legis-
lation does is strengthens the current provisions of
the MSP by placing an affirmative obligation on pri-
mary payers to report claimants entitled to Medicare
and imposes a substantial penalty for failing to do so.
The new reporting requirements will likely result in
greater compliance by primary payers with the MSP.
In turn, Medicare will obtain increased notice of
claims in which their interests may be implicated.

Given the current provisions of the MSP and
impending amendments, establishing a workflow
process to identify claimants entitled to Medicare
and to address the issue of conditional payment
reimbursement is imperative.  

Currently, if it is determined that the claimant is
entitled to Medicare then Medicare should be noti-
fied by contacting The CMS Coordination of
Benefits Contractor (COBC) via telephone at 1-800-
999-1118; or in writing at: MSPRC / COBC, P.O. Box
33847, Detroit, MI 48232-5847.

Mark Popolizio, J.D. is a Senior Account Executive for
NuQuest/Bridge Pointe and the Vice President  of the
National Alliance of Medicare Set-Aside Professionals
(NAMSAP). Mark can be reached by phone at 
786-457-4393 or by e-mail at mpopolizio@nqbp.com.
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