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PART I:
Primary Payers Have an Obligation to Reimburse
Medicare for Conditional Payments

Medicare’s Right of “Reimbursement” and the
Related Concept of “Notice”

Under the MSP, Medicare is considered as the second-
ary payer in the context of workers’ compensation, lia-
bility (including self insurance) and no-fault claims. °
In this regard, primary payers are obligated to reim-
burse Medicare for conditional payments. Medicare’s
rights are set forth in 42 U.S.C. § 1395y(b)(2)(B)(ii)
which states as follows:

A primary plan, and an entity that receives payment
from a primary plan, shall reimburse the appropriate
Trust Fund [Medicare] with respect to an item or serv-
ice if it is demonstrated that such primary plan has or
had a responsibility to make payment with respect to
such item or service. A primary plan’s responsibility
for such payment may be demonstrated by a judgment,
a payment conditioned upon the recipient’s compro-
mise, waiver or release (wWhether or not there is a
determination or admission of liability) of payment for
items or services included in a claim against the pri-
mary plan or the primary plan’s insured, or by other
means.

Additionally, under the CFR a primary payer’s
“responsibility” may also be demonstrated by a “set-
tlement” or “contractual obligation.” 7 It is important
to note that based on these sections CMS appears to
have the right to claim conditional payment reim-
bursement in denied/disputed cases.

With respect to repayment, if CMS does not need to
take legal action, the amount of recoverable condition-
al payments is the lesser of either the Medicare pri-
mary payment, or the amount of the full primary pay-
ment that the primary payer is obligated to pay. * If it
is necessary for CMS to take legal action, Medicare
can seek double damages. ° Medicare’s claim may be
reduced by procurement costs. "

Medicare is armed with broad enforcement rights
under the MSP. Medicare has a direct right against all
primary payers responsible for making payment'" and

any entity that received a primary payment, including
a beneficiary, provider, supplier, physician, attorney,
state agency or private insurer. * Medicare also has a
subrogation right, as well as rights of joinder and inter-
vention. "

Thus, primary payers clearly have an obligation to
reimburse Medicare for conditional payments and that
obligation exists currently. As noted, a “settlement” is
one of the factors that establishes primary payer
responsibility for conditional payment reimbursement.
Given that a vast majority of cases settle, the MSP has
significant applicability and needs to be considered as
part of the settlement process. "

A companion consideration to Medicare’s right of
reimbursement involves the concept of “notice.” That
is, when must a primary payer place Medicare on
“notice” of a claim that could implicate their inter-
ests? This is where 42 C.F.R. §411.25, and eventually
Senate Bill 2499, enter the picture.

The current version of 42 C.F.R. §411.25(a) provides
that “if'a primary payer learns that CMS has made a
Medicare primary payment for services for which the
primary payer has made or should have made primary
payment, it must give notice to that effect to the
Medicare intermediary or carrier that paid the claim.”
(Emphasis added).

Accordingly, a primary payer is currently obligated to
place Medicare on ‘“notice” when it “learns” that
Medicare has made a payment which the primary
payer either made itself or should have made.
Obviously, what constitutes “learns” figures promi-
nently in terms of determining the obligation.
Apparently, CMS interprets “learns” to mean “is, or
should be aware.” * While this interpretation provides
some guidance, the actual nature and extent of the
obligations of primary payers under the “learns” stan-
dard is far from clear and, conceivably, could result in
Medicare not being apprised of cases implicating their
interests and placing primary payers at risk.
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Now, 42 C.F.R. §411.25(a) has just been amended as
follows:

If it is demonstrated to a primary payer that CMS has
made a Medicare primary payment for services for
which the primary payer had made or should have
made primary payment, it must provide notice about
primary payment responsibility and information about
the underlying MSP situation to the entity or entities
designated by CMS to receive and process that infor-
mation. (Emphasis Added).

So, how does the amended version of 42 C.F.R.
§411.25(a) change the picture?

The amended regulation indicates that “notice” must
be provided when it is “demonstrated” that Medicare
has made a payment which a primary payer has made
or should have made. As will be noted, the amended
regulation deleted the word “learns.” The term
“demonstrate” under the amended section is not
defined in the CFR. However, in discussing this
amendment it was indicated that ““a demonstration of
the primary payers responsibility includes a judgment,
a payment conditioned upon the recipients compro-
mise, waiver and release [whether or not there is a
determination or admission of liability of payment for
items or services included in a claim against the pri-
mary plan or the primary plan’s insured, or by other
means].”

This language may sound familiar as it is essentially a
key part of 42 U.S.C. § 1395y(b)(2)(B)(ii) which, as
noted above, establishes Medicare’s reimbursement
right. Assuming that this comment indicates CMS’
interpretational intent, it would appear that the obliga-
tion of “notice” under amended §411.25(a) would be
based on the same factors that establish Medicare’s
“reimbursement” right under the statute. In light of
potential interpretational uncertainties, it may be pru-
dent to play it safe and place Medicare on “notice” in
accord with 8411.25(a) as well as in other potential sit-
uations where the primary payer is, or could be con-
sidered primary.

Ok, so how will Senate Bill 2499 change the process?

Perhaps a helpful way to look at Senate Bill 2499 is to
view it as the next step in CMS’ evolving process of

establishing more strident requirements to increase pri-
mary payer compliance with the MSP.Y” Thus, Senate
Bill 2499 should not be interpreted as somehow sud-
denly “creating” an obligation on primary payers to
protect Medicare’s reimbursement rights as of July 1,
2009. That right exists now and has for over 20 years.

Senate Bill 2499 places an affirmative obligation on
primary payers to (a) determine if the claimant is enti-
tled to Medicare and (b) notify Medicare of said enti-
tlement as specifically required. An important feature
of the new legislation is the expressed requirement that
primary payers determine a claimant’s Medicare status.
This change is significant as this obligation is not tech-
nically required under the current statutory or regula-
tory framework. Specifically, primary payers must
““determine whether a claimant (including an individ-
ual whose claim is unresolved) is entitled to benefits
under the program under this title on any basis.”*
Based on the exact wording of this section, it appears
that this obligation will extend to all cases, whether or
not resolved.

If it is determined that the claimant is entitled to
Medicare, then the primary payer must put Medicare
on notice “within a time specified by the Secretary
after the claim is resolved through settlement, judg-
ment, award, or other payment (regardless of whether
or not there is a determination or admission of liabil-

ity).”

Overall, Senate Bill 2499 further delineates the obliga-
tions and expectations of primary payers and establish-
es at least some semblance of a process to be followed
(albeit a bit rudimentary at this point).
Notwithstanding, key aspects of the notice and report-
ing obligations remain unknown at this time. For
instance, under the legislative text the only known
information required to be included in the “notice” to
Medicare is the “identity of the claimant.”® It is
unknown if CMS will require “notice” be provided
only with respect to “resolved” cases (as would seem
to be indicated by the legislative text) or if it will also
require that notice be given regarding “unresolved”
claims. Furthermore, the exact time period within
which the required “notice” is to be given is unknown.
Under the legislation, the Secretary of Health and
Human Services is to provide this and other relevant
information at a later date.
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Perhaps the most significant feature of Senate Bill
2499 is the substantial civil penalty for non-compli-
ance — $1,000.00 per day, per claim which is in addi-
tion to any other penalties available at law.**

New Amendments Related to Making Payment
— Primary Payers Must Make Proper Payment

The recently announced amendments also make signif-
icant changes regarding the obligations of primary
payers in making the actual reimbursement payment to
Medicare. Specifically, a new subsection was added to
42 C.F.R. 8411.22 which reads as follows:

(c) The primary payer must make payment to either
of the following:

(1) To the entity designated to receive payments if
the demonstration of primary payer responsibil-
ties is other than receipt of a recovery demand
letter from CMS or designated contractor.

(2) As directed in a recovery demand letter.

The intent of this amendment appears to be to clarify
that a primary payer “must” make payment to CMS as
opposed to any other individual or entity.? This inter-
pretation would appear to be supported by the general
comments discussed in the Federal Register regarding
Medicare’s reimbursement rights under the MSP.
Specifically, it is stated that “This means that a pri-
mary payer may not extinguish its obligations under
the MSP provisions by paying the Medicare benefici-

ary or the provider when it should have reimbursed the
Medicare program. Primary payers are expected to
reimburse CMS when it is demonstrated they have or
had payment responsibility.” %

Accordingly, it appears that primary payers would
place themselves at risk by providing reimbursement
to anyone or any entity other than CMS. Thus, issuing
the reimbursement to the claimant or the medical
provider should be avoided.

Another important point was raised regarding CMS’
authority to pursue conditional payment reimburse-
ment. Specifically, a commenter suggested that
8411.22 could be interpreted to allow Medicare to seek
it’s reimbursement from the provider first, before
going to the primary payer. This interpretation was
rejected and it was noted that the MSP *“gives
Medicare the authority to recover from the party
responsible for making primary payment; any entity
that has received a primary payment from Medicare
and a primary plan; and from providers, physicians,
and other suppliers who fail to file a proper claim.
Accordingly, it would be inappropriate to limit
Medicare’s recovery options.”*

The above statement is important in that it reflects
CMS’ apparent position that its authority under the
MSP is not subject to any procedural priority consider-
ations or limitations — it may proceed against the pri-
mary payer to obtain its reimbursement without first
pursuing the provider (or other potential parties) to
obtain reimbursement.

PART II:
The Time Is Now For Primary Payers To Develop Work Flow and
Processes to Protect Medicare’s Interests For Conditional Payments

Under the MSP, the obligations of primary payers to
protect Medicare’s interests are well established.
Admittedly, the MSP is far from perfect from an inter-
pretational standpoint on some of the finer points of
application. However, it is important not to lose sight
of the forest for the trees. At the end of the day, it is
clear that primary payers must protect Medicare’s
interests with regard to conditional payments — and

that obligation exists today. Failure to do so could
result in significant financial consequences, which will
be augmented significantly once Senate Bill 2499
becomes effective.

Accordingly, it is incumbent upon all primary payers to
develop and implement workflows and related
processes as part of their claims handling to assure that
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